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Murray J. Klein 

Reed Smith LLP 

Princeton Forrestal Village, Suite 250 

1 36 Main Street, P.O. Box 7839 

Princeton, NJ 08540 7839 

RE: UMDNJ - University Hospital, Provider No. 31-0119, Case No. 05-0450, FYE - 06/30/2002 

Dear Mr. Klein: 

The Provider Reimbursement Review Board (the "Board") has reviewed the Intermediary's 
comments challenging jurisdiction, and the Provider's comments in response. The Intermediary 
contends that the Board does not have jurisdiction over the costs related to the Clinical Education 
Programs issue because there was no audit adjustment made to this issue in the hitermediary final 
determination. 

The Provider responds that the Board has jurisdiction over this issue because the statute states 
that a provider may obtain a hearing if it is dissatisfied with a final determination of the 
intermediary as to the amount of reimbursement. The Provider also responds that the Board has 
jurisdiction over this issue because the Board may review issues pertaining to costs covered by 
the cost report even though such matters were not considered by the hitermediary in making such 
final determination. The Provider contends that an audit adjustment is not a prerequisite to 
Board jurisdiction over a Provider appeal, that the Board has jurisdiction over all matters covered 
by the Hospital's cost report, and that the resolution of the self-disallowance issue in the 
Bethesda decision establishes that the Board has jurisdiction over the Clinical Education 
Programs issue in this appeal. 

The Board has considered the positions of the parties and finds that it does not have jurisdiction 
over the Clinical Education Programs issue for fiscal year June 30, 2002 because the Provider 
failed to request reimbursement for all costs to which it was entitled. 

Pursuant to 42 U.S.C. §1395oo(a) and42C.F.R. §§405.1835 -405.1841, a provider has a right to 
a hearing before the Board with respect to costs claimed on a timely filed cost report if it is 
dissatisfied with the final determination of the intermediary, the amount in conti-oversy is 
$10,000 or more, and the request for a hearing is filed within 180 days of the date of the Notice 
of Program Reimbursement (NPR). 
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In Bethesda Hospital Association v. Bowen , 485 U.S. 399 (1988), the Supreme Court held that 
the Board has jurisdiction over costs that were unclaimed or self-disallowed by the Provider if 
the Intermediary would have been bound to disallow these costs by a methodology/formula 
mandated by a statute, regulation, rule or manual provision had the costs been claimed by the 
Provider since any attempt to persuade the hitermediary to do otherwise would have been futile. 
The Provider in Bethesda is in a different position from those who fail to claim reimbursement to 
which they are entitled. 

In this case, it was not fiitile for the Provider to claim the Ml amount of reimbursement to which 
it was entitled, but the Provider nevertheless failed to request reimbursement for all cost to which 
it was entitled. 

Also, since the Board's function is to review intemiediary determinations, to permit providers to 
totally bypass the intermediary and require the Board to make initial determinations on issues not 
reviewed by the intermediary would create an impossible burden and would undermine the , 
statute's intent for the Board to review only. Therefore, the Board hereby denies jurisdiction 
over the Clinical Education Programs issue. This decision is subject to the provisions of 42 
U.S.C. § 139500(f) and 42 C.F.R. §§405.1875 and 405.1877. 



Board Members Participating: FOR T™ BOARD 



GaryB. Blodgett,DDS 
Suzanne Cochran, Esq. 
Elaine Crews Powell, C.P.A. 
Anjali Mulchandani-West 
Yvette C. Hayes 




Enclosures: 42 U.S.C. §1395oo(f) and 42 C.F.R. §§405.1875, and 405.1877. 

cc: Lorraine Rachmiel, Riverbend Goemment Benefits Administrator 
Wilson Leong, Blue Cross Blue Shield Association 



Case 1 iOSec^-MSOtBFGS Jufl)lC(laihT(e^ Filed 04/1 3/2007 Page 3 of 5 

(a) General rule 

Section 1878(0 of the Act permits a provider to obtain 
judicial review of a final decision of the Board, or of a 
reversal affirmation, or modification by the Administrator 
of a Board decision, by filing a civil action pursuant to the 
Federal Rules of Civil Procedure within 60 days of the date 
on which the provider received notice of — 

(1) A final decision by the Board; or 

(2) Any reversal, affirmance, or modification by the Admin- 
istrator. The Board's decision is not final if the Adminis- 
trator reverses, affirms or modifies the decision within 
60 days of the date on which the provider received notice 
of the decision. 

(b) Admimsiraior declines to review a Board decision 

If the Administrator declines to review a Board decision* the 
provider must file its appeal within 60 days of receipt of the 
decisicn of the Board 

(c) Administrator does not act after reviewing a Board decision 

If the Administrator notifies the parties that he or she has 
decided to review a Board decision and then does not make 
a decision within the 60 days allotted for his or her review, 
^ this subsequent inaction constitutes an affirmance allowing 
a provider an additional 60 days in which to file for judicial 
review, beginning with the da/e tlie Administrator's time 
expires for taidng action under S&:. 405.1875(g)(2). 

(d) Matters not subject lo judicial review 

Certain matters affecting payments to hospital under the 
prospective payment system are not subject to judicial re- 
view, as provided in section 1886(d)(7) of the Act and Sec. 
405.1804. 

ie) Group appeals 

Any action urnicr this section by providers that are under 
common ownership or control (see Sec. 413.17 of this chap- 
ter) must be brought by the providers as a group with respect 
to any matter involving an issue common to the providers. 

(f) Vemie for appeals 

An action for judicial review must te brought in the District 
Court of the United Sutes for the judicial disfria in which 
the provider is located (or, effective April 20, 1983, in an 
action brought jointly by scvaral provicters, the judicial dis- 
trict in which the greatest number of such providers «e 
located) or in the District Court for the District of Columbia. 

Efifective April 20, 1983, any action for judicial review by 
pnyviden under common ownership or control (Sec. 413.17 
of this chapter), must be brought by such providers as a 
group with respect to any matter involving an i^ue common 
to the providers. 

(g) Service of process 

Process must be served as described under 45 CFR Part 4. 

[4a ra 39«36, ScfM. 1, 1983. u amended u 48 FR 45774. Oct. 7, 19«3; 31 FR 34793. 
Sept. 30, inSl 
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Determination and Appeals 



S«c 405.1875 



Stc. 405.1675 Administrator's nsvfew 

(I) Except for a Bowd detenniniaon under Soc. 4Q5.1S42 
that it tida the «iitlioncy to dacide an isiuc the Adminis- 
tniar. « hti or her disoreciofu ni«y nsview «ny filial 
<lacinaR of the Board including « decision under Sec. 
405.1973 afaoat the Boafd's jtariidfction to grant a hear- 
iOf. The Admuiisirasor may exercise this discreaon on 
Ui or her own moeton; in response to a requett ftnm a 
pmty (o a Bomd heanng or in response to a request from 
HCFa. 
(3) Vm Office of the Anomey Advisory wHl examine die 
BoaRi*s dKittons. the nqiiests made by a party or HCFA 
and aiqr svbmission mMle in aeeordanoe with the piovis- 
MM of this sactkKi in order to assist the Admtntsinior in 
daddtng whether lo exercise this review asihonty. 

fW Acfueri /or review 

A pany or HCFA requesting the Adminisoraior to review x 
Boanl decision must file a written request with the Adntmu- 
traaor within 15 days of the receipt of the Boatxl decisioiL 

fc> Criteria for decuimg whether to review 

In deciding whether to review a Board decision. eiL'ier on 
Ui or her own motion or in response to a request <rom a pvry 
to the beanjig or HCFA. the Adminutrator will normally 
ooosider whether it appears that: 

(1) TheBoagrdmadeanerroneottsinterpretatKinoftaw.regu- 
latiott or HCFA Ruling; 

(2) The Boapd's decision is not supported by sabuiaal 
eTMNnoei or 

(3> Thecasepieseniaasigraficancpolicyissttehawuigabaais 
in law and regulaciims. and review is likely to lead to the 
iMvanea of a HCFA Ruling or other dnaccive needed to 
clarify a staaiKiiy or regulatory piovision: 

(4> Tba Board has tneorpactlvssxumed or denied jurisdiction 
or extended its author'' ^ a tie^g^ce no( provi d ed for by 
SCMU^ regolaoon or HCFA Ruling; and 

<5) TIm dacisioa of the Board roqtmvs clarification, amplifi- 
caticm> or an aJiematzve legal basis for the decmon. 

(d^ Oeauion $o review 

(0 Whether or not a party or HCFA has reqoestad review, 
the Adrauustraior wilt promptly rfoufy the parties tnd 
HCFA w^wther he or she has decided to review a decuion 
oftheBovdand. tf so. wdl indicate the particalar issues 
be or she will consider. 
CO The AdmimsiraflBr may decline to review t case or any 
issue in a case even if a party has filed a wniten nsquext 
for tevMnv under paragraph (b) of this section. 

(ef Wrtium sitbmuxunu 

(1) Within 15 days of receipt of a notice that the Administrt- 
cor has decided to review a Bowd decuion. a p«ty or 
HCFA may submit to the Administrator, in wnimg: 

(i) Pmposed findings and conclusions; 
(ii) Supporting views or excepuoni to ihe Board de- 
cisions 

<ui) Suppomng reasoni for the excepDons and proposed 
findihgs: and 

(iv) A rebuttal of the other party's request for review or 
other submusions already Hied with the Adnuntsanttn'. 



(2) Thete submissions sh • luniied to issues the Admuiu- 
irator has decto**! to review and confined to the record 
of ih. Bond heanng. 

(3) A party or HCFA. withm 15 days of recapt of a notice 
chat the Admtnistraior has decided to review a decuion, 
may also request chat the decision be remanded and state 
reasons for doing so. Reasons for a request to remand 
may tnciatk new. substanaal evidence concemtng — 

(i) Issues presented to the Boavd; and 
(U) New issues that have ansen since the case was pre- 
sented to the Board. 
(4) A copy of any whixen submission made under this parx- 
graph shall be sent sunulcaneousty to each other party to 
die Bosd heanng and to HCFA. if HCFA has 
previously — 

(i) Requested that the Administrator review a Board de- 
cision or filed a written submission in response to t 
paxy's rec^uest for review, 
(ii) Responded lo a party's request for review; or 

(ill) Submitted matenai after the Admmistracot n*s ut- 
nounced that he or she wdt review a Board decision. 

(/) Ex parte comtmrtcz -is prahtbaed 

AU communicaaons from any .of the parties or HCFA about 
a Bovd cjctston being reviewed by the Admmisirator must 
be in wnong and must contain a certtficaoon that copies 
have been served on the parties and HCFA. as appropnatc. 
The AdmuiisirxiDr wUl not consider any communicaoon thai 
does not meet these requirements or is not submitted wiihm 
the required tmie limits. 

(g) Admtfiutrator' t dectxton 

(1) tf the Administrator has notified the parties and HCFA 
(hat he or she has decided to review a Boaid decision, 
the Administrxior will affiim. reverse, modify or remand 
the case. 

(2) The Admtnistracor wiiJ nuke this decision wuhifl 60 
days after the provider recaved iKKificalion of the Board 
decision and will piomptly mad a copy of thr ' : ron 
to each parry and to HCFA. 

(3) Any decision other than to rrmpr-** •— '^ *-- confi'v 

(i) The record of the Board, as forwarded by Uts CKi^rd; 

(u> Any materials sufamitced under paragraphs (b) or (e) 
of this secaon: and 

( 111) Generally known facts that are not subject to reason- 
able dispute. 

(4) The Administraior may rely on prior decisions of the 
Board, the Administraior and the omrts, and other appli- 
cable law. whether or not cited by the parties and HCFA. 

(h) Rerrwul 

(1) A remand to the Board by the Admuiismior vacates the 
Board's decision. 

(2) The Adm:n*<oator may direct the Board to take further 
action with respea to the development of additional facts 
or new issues, or to consider the applicability of laws or 
regulations other than those considered by the Board. The 
following are not acceptable bases for remand — 

(i) Presentation of evidence extstmg at the time of the 
Boxd heanng that wu known or reasonably could have 
been known: 



(ti) (ntiDcfaiction of a favorable court case that was eidier 
not avatlabie in print at the time of the Board h-'ncr-x^ or 
w»« decided after the Boarc i^canftj;, 

(iii) Change of aparty's iem t um icatioo before the BoMd; 
(iv) Presentation of an alternative legal basis concerning 
m issue ir« dispute; or 

<v) Anempted retraction of a waiver of a right made 
before or at the Board heanng. 

(3) After remand, the Board will take the aaion requested in 
the remand action and issue a new decisKm. 

(4) TTie new decision will be final unless thr '..:...„.„.. _^. 
reverse!, affirm f . modifies, or again remands the decision 
tn accordance with the provisions of the secoon. 
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42 § 139Soo SOCIAL security ch. 7 

^^ "?oriSiioIi«r"^*'"' '"*«•«' «v'ew: determinations of Board authority 
Jurisdiction; venue; interest on amount In controversy 

(1) A decision of the Board shall be final unless the Secretary on 

,T^ TV°°' '^^ ^**° ^ '^y^ ^^i" the provider of services is 
notitied of the Board's decision, reverses, affirms, or modifies the 
Boards decision. Providers shall have the right to obtain judicial 
rwiew of any final decision of the Board, or of any reversal 
attirmance or modification by the Secretary, by a civil action 
commenad within 60 days of the date on which notice of any final 
ti^Tlu o ^^"^ °"" °^ ^y reversal, affirmance, or modifica- 
tion by the Secretory is received. Providers shall also have the right 
to obtain judicial review of any action of the fiscal intermediary 
which involves a question of law or regulations relevant to the 
matters in controversy whenever the Board determines (on its own 
mouon or at the request of a provider of services as described in the 
following sentence) that it is without authority to decide the ques- 
Thl:~u ^^.""'.^•'*'°? commenced within sixty days of the date on 
Which notification of such determination is received. If a provider 
^r.^T'^'f?, T^ °''*^'" ^ hearing under subsection (a) of this section 
and has filed a request for such a hearing, such provider may file a 
request tor a determination by the Board of its authority to decide 
uie question of law or regulations relevant to the matters in contro- 
versy (accompanied by such documents and materials as the Board 
R^f \f^3"n ^ r purposes of rendering such determination). The 
Board shall render such determination in writing within thirty days 
atter the Board receives the request and such accompanying doc- 
uments and materials, and the determination shall be considered a 
hnal decision and not subject to review by the Secretary. If the 
Board tails to render such determination within such period, the 
provider may bring a civil action (within sixty days of the end of 
sucn period) with respect to the matter in controversy contained in 
such request for a hearing. Such action shall be brought in the 
district court of the United States for the judicial district in which 
the provider is located (or. in an action brought jointly by several 
providers, the judicial district in which the greatest number of such 
providers are located) or in the District Court for the District of 
t^olumbia and shall be tried pursuant to the applicable provisions 
under chapter 7 of Title 5 notwithstanding any other provisions in 
section 405 of this title. Any appeal to the Board or action for 
judicial review by providers which are under common ownership 
or control or which have obtained a hearing under subsection (b) of 
this section must be brought by such providers as a group with 
respect to any matter involving an issue common to such providers, 
ri wu^**®*^^ * provider seeks judicial review pursuant to paragraph 
(I), the amount in controversyjhalj be subject to annual jnterest 
beginning on the first day of the first month beginning after the 
180-day period as determined pursuant to subsection (a)(3) of this 
section and equal to the rate of return on equity capital established 
by regulation pursuant to section 1395x(v)(l)(B) of this title and in 
effect at the time the civil action authorized under paragraph (1) is 
commenced, to be awarded by the reviewing court in favor of the 
prevailing party. 

(3) No interest awarded pursuant to paragraph (2) shall be 
deemed income or cost for the purposes of determining reimburse- 
ment due providers under this chapter. 



